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a supply to others, it may thus give Perhaps also in a suitable case a process 

a value to some lots and deny it to to revoke and annul the franchise might 

others, said: "This would be a plain be maintained :" Lumbardv. Stearns, 4 

abuse of their franchise. By accepting Cush. 62. Failure to supply the public 

the-act of incorporation they undertake without unreasonable delay may make 

to do all the public duties required by it. the company liable in damages, or to a 

When an individual or a corporation is penalty provided by statute : Bedding v. 

guilty of a breach of public duty, by Imperial Gaslight Co., 7 Gas J. 814 ; 

misfeasance or non-feasance, and the law Commercial Gas Co. v. Scott, L. R., 10 

has provided no other specific punishment Q. B. 400. 
for the breach, an indictment will lie. Adalbert Hamilton. 



Supreme Court of South Carolina. 

GRIFFITH, Administrator, ». THE CHARLOTTE, COLUMBIA AND 
AUGUSTA RAILROAD COMPANY. 

An administrator has no such property in the body of a decedent as will enable 
him to recover damages for its mutilation through the negligence of a railroad. 

Semble: He may, however, recover damages in such case for the destruction 
of the apparel on such body. 

Appeal from Circuit Court. 

The opinion of the court was delivered by 

Simpson, C. J. — This action was brought by the plaintiff, ap- 
pellant, as administrator of W. Scott Hook, deceased, to recover 
damages for the mutilation of the dead body of the intestate, and 
the destruction of the apparel in which it was clad, and of a silver 
watch at the time on the person of the deceased ; all of which is 
alleged to have occurred by the gross negligence of the defendant 
company in running a train of cars over said dead body three 
several times. The defence denied negligence and claimed that the 
complaint did not state facts sufficient to constitute a cause of action. 
The whole issue was by consent referred to a special referee, to 
hear and determine the same. 

The referee found as matter of law that the action by the 
administrator could be sustained. As matter of fact, that the 
mutilation of the dead body, and the destruction of the wearing 
apparel resulted from the carelesB and negligent action of the 
defendant, and that the amount of the recovery was not limited to 
the value of the clothing, $30, and he found for the plaintiff 
.$10,000 damages. 

The decision of the referee was reversed by his honor, Judge 
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Aldrich, upon exceptions, who finding that the alleged negligence 
by defendant had not been proved, and that the plaintiff could not 
maintain the action, as administrator, because he had no property 
in the dead body of his intestate, dismissed the complaint. The 
plaintiff appealed. 

(Here follows a discussion of certain questions of procedure 
which is omitted as not of general interest.) 

Apart from the question of procedure, the appellant contends 
that there is such property or interest in the dead body of a human 
being as to sustain an action for its wilful or negligent mutilation, 
and that the right of action in such cases belongs to the adminis- 
trator of the deceased. 

This proposition raises three questions as applicable to the case 
at bar. 1st. What is meant by the term property ? 2d. Can this 
property attach to the dead body of a human being ? And 3d. If 
so, does it belong to the administrator? 

The term " property" may be defined to be, the interest which 
can be acquired in external objects or things. The things them- 
selves are not in a true sense property, but they constitute its 
foundation and material, and the idea of property springs out 
of the connection, or control, or interest which according to law 
may be acquired in them, or over them. 

This interest may be absolute, or it may be limited and qualified. 
It is absolute when a thing is objectively and lawfully appropriated 
by one to his own use, in exclusion of all others. It is limited or 
qualified when the control acquired falls short of the absolute, which 
may be the case sometimes for several reasons not necessary to be 
adverted to here. 

Now to entitle one to bring action for an injury to any specific 
object or thing, he must have a property therein, of the one kind 
or the other mentioned. If he has no such property, he can have 
no cause of action, however flagrant or reprehensible the act com- 
plained of may be. 

Can property either absolute or qualified be acquired in a corpse, 
and especially as involved in the case under investigation can such 
property be acquired by the administrator of the deceased ? 

As to absolute property, Mr. Blackstone says : " Though the 
heir has a property in the monuments and escutcheons of his 
ancestors, yet he has none in their bodies or ashes :" 2 Blackst. 
Com. 429. In Jacobs's Digest, it is said : " A dead body by law 
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belongs to no one, and is therefore under the protection of the 
public." 

Mr. Bishop said : " There can be no property in a person de- 
ceased, consequently larceny cannot be committed of his body, but 
it can be of the clothes found upon the body, or of the shroud :" 
Bishop Crim. Law 792, citing East P. C. 652 ; Hawkins and Hale 
P. C. 

Mr. Wharton says : Corpus humanum non recepit estimationem : ' 
Wharton 228. Lord Coke said : The " burial of the cadover 
nullius in bonis. — Carodnta vermitis: Flesh given to the worms." 

Mr. Blackstone said again : " That is the case of stealing a 
shroud out of the grave which is the property of those whoever they 
may be, that buried the deceased, but stealing the corpse itself, 
which has no owner (though a great indecency) is no felony unless 
some grave clothes be stolen with it : 4 Blackstone Com. 235. 

These are strong expressions from leading and distinguished au- 
thors all tersely conveying the same doctrine and concurring to the 
full. We have been referred to no case by appellant, in conflict 
with this doctrine, nor have we been able ourselves to find a case, 
or a single expression in any text-book, which affects it m the 
slightest degree. And that this should be so, is not surprising. 
Because while it is natural, that we should all feel that the remains 
of ancestors, and of loved ones should be tenderly watched, and 
their decent interment carefully guarded, and the mutilation of their 
dead bodies, and the disturbance of their sepulchre severely pun- 
ished, and while all laws necessary to that end should be passed, 
and strictly and sternly enforced, yet even for this purpose, to make 
such venerated remains the absolute property of any one, in the 
sense of objective appropriation, would be abhorrent to every im- 
pulse and feeling of our natures. 

It is true, it is said, that in some portions of Europe during the mid- 
dle ages, the law allowed a creditor to seize the dead body of his 
debtor, and in ancient Egypt the corpse of the father might be 
hypothecated by the son, in order to borrow money. But these 
were in barbarous and heathenish times, and such ideas have no 
existence now in any portion of the globe. On the contrary, 
wherever civilization at least dawned or has commenced to throw 
even a flickering light upon the people, reverence for the dead has 
become a universal and a most sacred sentiment ; one which would 
revolt at the idea of their remains becoming property, much less 
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property in the sense of being appraised and placed upon the in- 
ventory of the administrator, subject to the payment of debts and 
to distribution among the next of kin, which would be required by 
the law of this state, if such remains could be regarded as property 
and on that account passing to the administrator. But can there 
not be a qualified property in the dead, one which gives control to 
some one with the view to protection, to decent interment, and to 
undisturbed repose, while they are dissolving and returning to the 
dust from which they were created ? Can it be that there is no legal 
guardianship of the dead ? And that when the life escapes, the 
body is left, so far as the law is concerned, without protection, even 
from wanton and malicious depredation, and that those to whom it 
was bound, in life by the tenderest of ties, can invoke the aid of 
no court in preventing its mutilation, and must they resort to violence 
and force for this purpose ? If such be the fact, it is a reproach to 
our judicial system, and one which calls earnestly for legislative 
interposition. 

And yet such seems to be the fact, at least the matter is left in 
great doubt, so far as our limited examination of the cases both in 
this country and in England, amid the press of our duties, has ena- 
bled us to ascertain. Certainly the administrator has no legal control 
or authority over the dead body of the person upon whose estate 
he has administered. His entire authority is derived from the act, 
by virtue of which his letters have been granted to him, and that 
gives him charge only of the "goods and chattels, rights and 
credits," which were of the deceased. The body of the intestate 
belongs to neither of these classes, and there is, therefore, no law 
for him to take it in charge. True he is required to pay as the first 
of debts, the funeral expenses, but it would be a violent assumption 
to conclude on that account, that he becomes the legal custodian 
of the remains, or even if he should, it could only be so, as to the 
funeral and burial, because the expenses extend no further, they 
stop at the grave. The question would then arise who could legally 
protect beyond that point, and in whose behalf could the law be 
invoked to redress an invasion of the tomb. 

We have looked diligently through the common law reports of 
England and have found no case, in which the civil courts have 
been appealed to in matters connected with the bodies (if the dead. 
On the contrary, their burial, the grave-yards and cemeteries in 
which they are interred and the religious ceremonies observed have 
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been left exclusively to ecclesiastical cognisance ; the civil courts 
universally holding, in the language of Lord Coke, " that the burial 
of the cadover is nullius in bonis." In some of the states upon 
this continent, especially in Rhode Island, in Pennsylvania, and 
New York, the courts, endeavoring to escape from this reproach, 
have held in general terms that the corpse belongs, not to the ad- 
ministrator but to the next of kin, and that is as far as the cases 
referred to by appellant's counsel seem to go. In the case of Pierce 
v. The Swan Point Cemetery Co., 10 R. I. 227, it was held that 
while a dead body is not property in the strict sense of the common 
law, it is quasi property over which the relatives of the deceased 
have rights which the courts will protect. 

In the case of In re Widening Beekman Street, 4 Bradf. 503, 
it was held, that the right to bury the corpse and to preserve its 
remains is a legal right which the courts will protect. That such 
right, in the absence of any testamentary disposition, belongs ex- 
clusively to the next of kin." In Bogert v. City of Indianapolis, 
13 Ind. 135, it was held, that the bodies of the dead belong to the 
surviving relations in the order of inheritance, as property. In 
Wynkoop v. Wynkoop, 42 Penn. St. 293, it was held that a 
wife has no right or control over the body of her husband, deceased, 
after burial. The disposition of the remains of the deceased 
belongs thereafter exclusively to his next of kin;" that though 
it was her duty to bury the body, as widow after interment her 
right ended. Upon what authority or established principle of 
the common law these decisions were founded, even to the extent 
of legalizing the right of the nearest of kin, does not fully appear, 
but they afford no support to the position that the administrator 
has any control whatever, which is the question here. We have 
no case in our own reports upon the subject, certainly no case 
bearing upon the precise point before us, i. e. the rights of the 
administrator. In the absence of all authority, and looking at the 
act, which authorizes administration, and defines the duties and 
powers of administrators and describes the property which by opera- 
tion of law becomes his, we are constrained to the conclusion, 
that so far as this action is founded upon the mutilation of the 
deceased by the defendant company, whether accidental, wilful, or 
negligent, it cannot be sustained by the plaintiff, and that his honor, 
the circuit judge was correct in so holding. 

This, however, does not apply to the clothes in which the body 
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was clad, and the silver watch upon the person. As to these the 
administrator was the legal owner, and his appointment, though 
made after the occurrence, reached to the death, his title com- 
mencing at the time. As to these then the action was maintainable, 
and we think that his honor was in error in not so holding : Mc- 
Lairis Admr. v. Elden, Brev. Mass. Rep. ; Dealy v. Lance, 2 
Speer 485. 

But the majority of this court having in the case of Henry A. 
Meetze v. The C. 0. <f A. Railroad, determined that the circuit 
judge had the power to review and reverse the findings of fact of 
the referee, and he having exercised that power in this case ; the 
judgment of this court therefore is that the judgment of the Cir- 
cuit Court be affirmed. 



McIver, A. J., and McGowan, A. J., concur. 



The law as to the rights of living per- 
sons over the bodies of* deceased human 
beings will be considered under the fol- 
lowing heads : 

First. — Is there any obligation resting 
upon society to bury the bodies of de- 
ceased persons, and if there is, who is 
bound by law to bury the bodies of dead 
persons ? 

Second. — Can there be property in a 
dead body, and how far can it be dis- 
posed of by will f 

Third. — If there is any obligation to 
bury the bodies of deceased persons have 
those on whom the obligation is cast a 
right to order post-mortems or dissec- 
tion ? 

Fourth. — If they who are obliged to 
bury have the right of ordering post- 
mortems and dissection, are they bound 
to bury the body after the post-mortem 
or dissection, or can they dispose of it in 
any way that is not o nuisance to others ? 

First. — Considerations of public pol- 
icy demand that the bodies of persons 
deceased must be disposed of so that 
they shall not become public nuisances. 
In the leading case of Queen r. Stewart, 
12 A. & E. 773, which arose on an at- 
tempt by the officers of a private hos- 
pital to compel the overseers of the par- 



ish to bury the body of a deceased pauper 
who died within the walls of the hospital, 
it was decided that there was a common- 
law right to Christian burial existing in 
favor of all persons not within certain 
ecclesiastical prohibitions. Lord Den- 
man in delivering the judgment of the 
court in that case said : " Every person 
dying in this country, and not within 
certain exclusions laid down by the eccle- 
siastical law, has a right to Christian 
burial, and that implies the right to be 
carried from the place where his body lies 
to the parish cemetery." 

The cases have laid down no rule as 
to what constitutes Christian burial ; but 
in England where there is an established 
church the significance of such words is 
greater than in the United States. The 
American authorities all uphold the doc- 
trine of Queen v. Stewart ; but in Amer- 
ica, where the nature of our institutions 
prevents the existence of any ecclesias- 
tical prohibitions, the right to burial must 
be general. 

A dead man can of course have no 
rights, and the so-called right to burial 
is consequently an obligation to bury, 
which is imposed for the benefit of society 
at large and not for the benefit of any 
individual upon certain living persons 
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hereafter mentioned ; and the grounds 
for its imposition and enforcement is 
public health and decency : Queen v. 
Stewart, supra ; Wynkoop v. Wynkoop, 
42 Penn. St. 293. 

The principal inquiry is on whom is 
this obligation of burying deceased per- 
sons cast ? 

An executor or administrator must 
bury the body of his deceased testator or 
intestate : Williams v. Williams, L. R., 
20 Ch. Div. 659 ; s. c. 21 Am. L. 
Reg. 508 ; Williams on Executors, 7th 
ed., p. 968 ; Wynkoop v. Wynkoop, supra; 
2 Black. Com. 508. 

In Wynkoop v. Wynkoop, the court 
said : " The executor or administrator 
must bury the deceased in a manner suit- 
able to the estate he leaves behind him 
and such funeral expenses are placed by 
an Act of Assembly, in the first class of 
preferred debts." 

It is also held to be the duty, and hence 
the right of the husband or wife to bury 
the deceased consort : Weld v. Walker, 
130 Mass. 422 ; Jenkins v. Tucker, 1 H. 
Bl. 90. A parent must bury his deceased 
child : Reg. v. Vann, 2 Denison's Cr. 
Cas. 325. 

In this case it appeared that the de- 
fendant was entirely destitute ; he had 
been offered a loan of money, for the 
purpose of burying his child which he 
declined to receive on the terms offered. 
The child's body remaining unburied 
became a nuisance for which the father 
was indicted. The judge told the jury 
that he was bound to provide for the 
burial of his child, if he could obtain the 
means for the purpose lawfully, and that 
poverty did not excuse him from the lia- 
bility for the nuisance caused by the body 
remaining uninterred, as he was bound 
to receive the money ; but on a case re- 
served this direction was held to be wrong 
and Lord Campbell, in delivering the 
unanimous judgment of the court said : 
* ; A man is bound to give Christian bur- 
ial to his deceased child, if he has the 
means of doing so ; but he is not liable 



to be indicted for a nuisance for not 
burying his child, if he has not the means 
of providing burial for it. He can- 
not sell the body, put it in a hole, or 
throw it into a river ; but unless he has 
the means of giving the body Christian 
burial, he is not liable to be indicted, 
even though a nuisance may be occasioned 
by leavimg the body unburied." 

This defence would, it seems, extend 
to every case of the obligation to bury, 
and the law would excuse performance 
of this involuntary duty where the per- 
son bound has no means for its fulfil- 
ment. The law however puts the burden 
of burial where there are no executors, 
administrators or relatives, upon the 
householder in whose house the person 
dies : Queen v. Stewart, supra, where 
upon this point Lord Denman said : " It 
should seem, that individual under whose 
roof a poor person dies is bound to carry 
the body decently covered to the place 
of burial ; he cannot, therefore, cast him 
out, so as to expose the body to violation, 
or to offend the feelings or endanger the 
health of the living ; and for the same 
reason he cannot carry him uncovered to 
the grave." This language is adopted 
in the judgment .of the court in Wynkoop 
v. Wynkoop, supra. 

The householder may be said to be the 
person ultimately bound in every case, 
and where there are others primarily 
hound who have no means of fulfilling the 
obligation, it is submitted that he is liable 
just as though these persons did not exist. 

The liability of the householder cannot 
be explained upon the theory that if the 
body were not buried, a nuisance would 
result, for he cannot throw the body into 
a hole upon his property and cover it up, 
whichwould prevent a nuisance resulting, 
but he must carry it to the grave decent- 
ly covered : Queen v. Stewart, supra. 
This shows that the obligation is a posi- 
tive one, requiring active duties, and not 
a mere negative one, like the prevention 
of perishable elements becoming objec- 
tionable by the process of decay. 
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It is useless to speculate as to what the 
courts will consider too remote a relation- 
ship to create the obligation of burying 
a deceased relative, but it may be assumed 
that only persons that can be considered 
very near in blood or tie, would be held 
liable for the performance of the duty. 

It may be remarked that the question 
here considered is at common law ; and 
statutes have been passed in nearly all 
jurisdictions which provide for the burial 
or disposition at the public expense, of 
the bodies of those persons, whether des- 
titute or not, who leave no friends or 
kindred willing to perform the office. 
It is interesting to note that in the case 
of Queen v. Stetnart, the court refused to 
extend the operation of the statute of 
43 Eliz. c. 2, which provided for the re- 
lief of the poor while living so as to in- 
clude the burial of the deceased paupers 
not dying in the parish house ; and the 
court said : " It will probably be found, 
therefore that when a pauper dies in any 
parish house, poor house, or union house, 
that circumstance casts ou the parish or 
union, as the case may be, the duty to 
bury the body ; not by virtue of the 
statute of Elizabeth, bnt on the principles 
of the common law." See also Directors 
of Poor v. Wallace, 8 W. & S. 94 ; where 
it would seem that the court in construing 
the Pennsylvania Act of April 13th 1836, 
which is a similar statute to 43 Eliz., 
adopted the very construction that the 
court in Queen v. Stewart thought unwar- 
rantable. 

The consequence of a refusal to fulfil 
any obligation to bury a deceased person 
where the person bound has the means 
for the purpose will make the offender 
liable for a nuisance if any inconvenience 
results to the public : Reg. v. Vann, 
supra, see also Andrews v. Cawthorne, 
Willes 537 note a, which is a note of a 
case decided by Abney, J., on a question 
as to burial fees. This language however 
occurs in the decision : " And the burial 
of the dead is (I apprehend) the clear 
duty of any parochial priest and minister ; 

Vol. XXXIII.— 75 



and if he neglect or refuse to perform the 
office, he may by the express terms of 
the canon 68 be suspended by the ordi- 
nary for three months. And if any tem- 
poral inconvenience arise as a nuisance 
from the neglect of interment of the dead 
corpse, he is punishable by the temporal 
courts by indictment or information." 

In answer to the first question it may 
be said that there exists an obligation of 
burying deceased persons which is im- 
posed primarily on executors, adminis- 
trators, and certain kindred, and ulti- 
mately upon the householder in whose 
house the person died. Whether crema- 
tion is a fulfilment of this obligation or 
not, will be discussed in the reply to the 
fourth question. 

Second. — That there can be no pro- 
petty in a dead body after burial is a 
settled principle of law. In 2 Black. 
Com. 429 the learned commentator says, 
'' But though the heir has a property in 
the ornaments or escutcheons of his an- 
cestors, yet he has none in their bodies 
or ashes ; nor can he bring any civil 
action against such as indecently at 
least if not impiously violate and dis- 
turb their remains when dead and buried. 
The person indeed who has the freehold 
of the soil may bring an action of tres- 
pass against such as dig and disturb it ; 
and if any one taking up a dead body 
steals the shroud or other apparel it will 
be felony ; for the property therefor re- 
mains in the executor, or whoever was 
at the charge of the funeral." 

This principle was law in Lord Coke's 
time, see 3 Coke's Inst. 203, and mod- 
ern cases affirm the doctrine ; see Reg. 
v. Sharpe, 7 Cox Cr. Cas. 214 ; Wil- 
liams v. Williams, L. R., 20 Ch. Div. 
659 ; (s. c. 21 Am. L. Reg. (N. S.) 
508, with note by Judge Ewell ;) Weld 
v. Walker, 130 Mass. 422. 

In the passage cited from Blackstone 
there is no reference to the stealing of a 
body being a crime, and in his 4th Book 
at 239, he says expressly that the act is 
not a felony, though highly indecent. 
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The stealing of the shroud alone is men- 
tioned as criminal. It would seem there- 
fore, that the shroud does not become 
realty when deposited in the grave, be- 
cause if it did, the offence of taking it 
away would only be a trespass. 

The fact that there is no property in a 
corpse, as B lacks toue says, prevents the 
carrying of one away from being a 
felony, such an act, however, is a misde- 
meanor even at the common law : King 
v. Lynn, 2 T. R. 733. This was 
an indictment for taking up a body 
for the purpose of dissection, and after 
conviction for the offence, it was urged 
in arrest of judgment, that if the offence 
was a crime at all, it was cognizable only 
in the ecclesiastical courts ; but the 
court said, " that common decency re- 
quired that the practice should be put a 
stop to ; that the offence was cognizable 
in a criminal court, as being highly in- 
decent and contra bonos mores, at the bare 
idea of which nature revolted. That the 
purpose of taking up the body for dissec- 
tion did not make it less an indictable 
offence." 

Though there is no property in a corpse 

after burial, there is recognised in Eng- 
land the right of the executor or admin- 
istrator to the possession of a body before 
burial : Reg. v. Fox, 2 Q. B. 246. In 
this case a jailor sought to retain the 
body of a deceased prisoner until certain 
debts were paid. The court, by manda- 
mus, compelled the jailor to deliver the 
body to the executors. When it is con- 
sidered that the body was in the posses- 
sion of an officer of the court, the case 
has no strength as an authority for the 
proposition that there is property in a 
corpse before burial ; there was only re- 
cognised a right to possession for the 
purpose of interment. See Williams v. 
the Williams, supra, at p. 665. In America 
courts recognise even after burial a quasi 
right of property in dead bodies, but in 
the case of Bogert v. Indianapolis, 13 
Ind. 134, which involved the question of 
the violation of a cemetery ordinance, 



the following doctrine was laid down 
by Perkins, J. : "The bodies of the 
dead belong to the surviving relations in 
the order of inheritance, as property, and 
they have the right to dispose of them 
as such, with restrictions analogous to 
those by which the disposition of other 
property may be regulated. They can- 
not be permitted to create a nuisance by 
them. We doubt if the burial of the 
dead can as a general proposition be 
taken out of the hands of the relatives 
thereof, they being, able and willing to 
bury the same." 

The logical outcome of this doctrine, 
which is antagonistic to the other Amer- 
ican cases, would be to vest the title to 
dead bodies, where there are no relatives, 
in the state, as the successor to all un- 
claimed property. The other American 
cases do not go further than to recognise 
a quasi property in certain relatives for 
the purpose of changing the place of 
burial. 

The right in the husband was recog- 
nised in Weld v. Walker, 130 Mass. 422. 
See also Fox v. Gordon, 11 W. N. C. 
(Pa.) 302. In Wynkoop v. Wynkoop, 
supra, a bill was filed by a widow against 
the next of kin of her husband to obtain 
the removal of the body of her husband 
to another cemetery. She claimed the 
right in her capacity as administrator and 
as the widow. The court decided that 
in the first capacity all rights of control 
over the body ceased at burial, and that 
as widow she had no right to remove the 
body against the wishes of the next of 
kin. 

The suit in Weld v. Walker, was not 
brought against the next of kin of the 
wife, but against the owners of the grave, 
who were related to the deceased wife by 
marriage. The court laid stress on the 
fact that the husband had not freely con- 
sented to the burial of the wife's body in 
the grave with the intention that it should 
be the last resting place. 

The third conclusion in S. B. Rug- 
gles's Report, in 4 Bradford Surrogate 
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Reports 503, is to the effect that the right 
to bury a corpse and preserve its remains 
belongs exclusively to the next of kin, 
in the absence of testamentary disposi- 
tion. This conclusion was cited with ap- 
proval in Wynkoop v. Wynkoop, and the 
decisions warrant the assertion that the 
prima facie right to control the disposition 
of dead bodies after burial is in the next 
of kin. 

Where the next of kin disagree the 
court will not permit removal at instance 
of some against the wishes of others : 
Lowry v. Plitt, 2 W. N. C. (Pa.) 675. 
The court in this case considered that as 
the deceased had selected his grave there 
was an additional reason for not inter- 
fering. 

Conclusion 4, of Mr. Ruggles's report, 
above cited, is " that the right to protect 
the remains includes the right to preserve 
them by separate burial, to select the place 
of sepulture,and to change it at pleasure." 

It would seem, however, that the re- 
cognition of this right is discretionary 
with the court, and that at least a good 
reason for removal must be shown. 

In Secor's Case, 31 Leg. Int. 268, 
the widow having interred the body of 
her deceased husband, the son claimed 
the right to remove under instructions 
from his deceased father. The court 
however restrained him from so doing, 
and this language was used in the 
decision : "A proper respect for the 
dead, a regard for the sensibilities of the 
living, and the due preservation of the 
public health, require that a corpse should 
not be disinterred or transported from 
place to place except under extreme cir- 
cumstances of exigency." 

The courts of equity have jurisdiction 
over controversies relating to the removal 
of dead bodies, and to that forum is con- 
signed the protection of graves : Weld 
v. Walker, supra. The courts of equity 
in America in the opinion of Mr. Justice 
Grat have a jurisdiction in this respect 
similar to that possessed by the ecclesi- 
astical courts of England. 



In Beatty v. Ritchie, 2 Peters 566, Mr. 
Justice Stort, alluding to the attempt 
of certain heirs to get possession of a lot 
of ground dedicated by their ancestor 
for burial purposes and used for these 
purposes for many years, said, at p. 584 : 
" This is not the case of a mere private 
trespass ; but a public nuisance ; going 
to the irreparable injury of the George- 
town congregation of Lutherans. The 
property consecrated to their use by a 
perpetual servitude or easement, is to be 
taken from them ; the sepulchres of the 
dead are to be violated ; the feelings of 
religion, and the sentiment of natural 
affection of the kindred and friends of 
the deceased are to be wounded : and the 
memorials erected by piety or love, to 
the memory of the good, are to be re- 
moved, so as to leave no trace of the 
last home of their ancestry to those who 
may visit the spot in future generations. 
It cannot be that such acts are to be re- 
dressed by the ordinary process of law. 
The remedy must be sought, if at all, in 
the protecting power of a court of chan- 
cery ; operating by its injunction to pre- 
serve the repose of the ashes of the dead, 
and the religious sensibilities of the 
living." 

See also In re Stephen Girard, 4 Am. 
Law Jour. (N. S.) p. 97, where the 
court took the view that a court of equity 
was the proper forum for the settlement 
of controversies concerning the removal 
of dead bodies after burial. 

In 6 Am. Law Rev. 182, there is a 
report of an Ohio case (which is not con- 
tained in the regular reports), which held 
that the custody over a body before bur- 
ial was a quasi right of property, the 
violation of which was the basis of an 
action in the nature of a tort. The case 
was one where the defendants, a body of 
physicians, obtained permission to dissect 
a part of a body, promising to give the 
body burial after the dissection. They 
broke this agreement, putting timbers 
and straw into a box and sending this as 
the body to a cemetery for interment, pre- 
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vionsly holding funeral services over the 
rubbish. The fraud was discovered and 
the body found half naked in a dissect- 
ing room of a medical college. The ac- 
tion was brought by the husband, aver- 
ring damages for laceration of feelings. 
One count sounded in tort, and was 
chiefly based on fraud. There were 
other counts based on the violation of the 
agreement. There was a demurrer to 
the first count, and it was contended for 
the defence that there was no action in 
any one for an injury to a corpse, there 
being no property in the subject-matter. 
Prentiss, J., overruled the demurrer 
and said : " The law gives the husband 
the right to the custody of the dead body 
of his wife, a parent of a child and a 
child of a parent. But it would be use- 
less to give this right if the husband is 
not protected in its exercise. There is 
in this state no statute making it a crim- 
inal act to interfere with this right. The 
remedy, if there is any, must be by a 
civil action. It would be idle to say that 
the husband has a right to protect his 
wife's dead body from insult and to its 
care and custody for the purpose of bury- 
ing it, if he has no means to protect and 
enforce the right. A body itself may 
not be property ; but this right may be 
called perhaps a quasi property. At any 
rate it is a right which the law will en- 
force, and for an infringement of which 
an action will lie." 

The judge concluded his decision with 
these forcible words : " The old English 
decisions referred to by the defendant 
only establish that a body is not property. 
They do not show that there may not be 
rights attached to a dead body, rights to 
care for it, watch over it, and bury it, 
which the law will protect. If they did 
hold that no such rights existed, in this 
age and in this country, the court would 
feel it its duty to disregard them." 

There is no power to dispose of one's 
body by will. The case of William* v. 
Williams, sujn-a, is authority for this pro- 
position. In that case the testator gave ■ 



his body to a lady who was not his exec- 
utrix, having previously given her certain 
directions by letter as to its cremation. 
He directed the executors by his will to 
pay the expense of the disposal. The 
relatives would not consent to having the 
body burned, and obtaining the consent 
of the executrix buried it. Subsequently 
the lady obtained a license to remove the 
remains to another cemetery, and upon 
this authority removed the body, cre- 
mated it and then sued the executors for 
the expenses. The Jourt held that the 
cremation under the pretence of remov- 
ling of the body was a fraud on the 
license, which itself prevented her recov- 
ering for her expenses ; but the court, 
Kay, J., delivering the opinion, held that 
the bequest of the body was of no effect : 
"It follows from these cases {Reg. v. 
Sharpe, Reg. v. Fox) that a man cannot 
dispose of his body by will. I asked 
whether there was any authority contrary 
to that, and I have been referred to 
none. Accordingly, the direction in the 
codicil that the testator's body was to 
be delivered to the plaintiff, who is not 
an executrix, is bad in law and void. 
She had no property in the body, and 
could not have enforced delivery of it to 
her." 

This is conclusive of the question, 
and when we consider that property in a 
dead body can only begin when the liv- 
ing body becomes inanimate, i. e., at the 
moment of death, it follows that pro- 
perty in one's own body can never arise. 

Can a man order the particular mode 
of disposition of his body ? This depends 
on whether his wishes are binding upon 
the person bound to bury his remains ? 
It is difficult to see how any mere re- 
quest could be made binding upon the 
custodian unless he received money from 
the testator for the purpose of such dis- 
position, for the common-law right is to 
burial, and to burial alone, and not to 
any mode that the fancy of the person 
dying should suggest. A man cannot 
bequeath his body, and to direct any 
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mode of disposal is an exercise of con- 
trol over it just as if it were property, 
and consequently subject to the same ob- 
jection as a bequest of the body itself. 

A trust for the purpose of some pecu- 
liar disposition could only be effective 
where the trustee was the executor or 
legal custodian of the body, because only 
the executor or custodian of the body has 
a right to possession of the corpse before 
burial : Williams v. Williams, supra. Such 
a trust is analogous to a trust to keeptomb- 
stoncs in repair ; there being no cestui que 
trust; the object for which the money 
is applied is left to the conscience of the 
quasi trustee. Such a trust cannot be sus- 
tained as a charity, the purpose of the 
trust being entirely selfish. See Bisp- 
ham on Equity, 2d cd., p. 168. If 
however property is given with a charge 
to keep tombstones or graves in repair, 
and for other purposes, the courts dis- 
regard the charge for the purpose of 
keeping the graves or tombstones in re- 
pair, treating it as invalid, but apply the 
whole to the valid trusts : Fisk v. Attor- 
ney General, L. R., 4 Eq. 521 ; Dawson 
v. Small, L. R., 18 Eq. 114. 

In Dawson v. Small, there was a gift to 
a trustee of a certain amount of pro- 
perty, the income of which was to be ap- 
plied to keeping certain tombstones in 
repair, including that to be erected over 
the testator, the residue left after this 
purpose was effected was to be given to 
poor persons over fifty years of age who 
were members of a certain religious 
society. 

Vice-Ch. Bacon, in delivering the 
opinion of the court, at p. 118, speaking 
of the obligation to keep the grave in 
repair, said : The obligation, if it may 
be so called is discharged. It is an ob- 
ligation either to be performed or not as 
the persons to whom the custody of the 
money is given, think fit, and all that is 
yielded from the annual income of the 
devised estates, goes therefore to the 
charitable purposes which the testator has 
pointed out. The obligation to keep up 



the tombstones is merely honorary : but 
the obligation to give all that is not ap- 
plied for the purposes first mentioned in 
favor of these poor people, is by no 
means honorary ; it is a trust that must 
be executed." 

In the case of Pierce v. Swan Point 
Cemetery, 10 R. I. 227, at p. 239, this 
passage occurs : " Most persons look 
forward to the proper disposition of their 
remains, and it is natural that they should 
feel anxiety on the subject. And the 
right of a person to provide by will for 
the disposition of his body has been 
generally recognised. We have already 
seen that by the canon law, a person has 
the right to direct his place of sepulture." 

It will be seen, however, from the 
authorities we have just been considering 
that they do not warrant the statement 
of the learned judge, and it is sub- 
mitted that the probable meaning of the 
judge's words may be that popular feel- 
ing is in favor of the existence of this 
right. 

The present state of the law warrants 
the assertion, that a body cannot be dis- 
posed of by will as a gift, nor can any 
particular mode of disposition which shall 
bind the executor, be provided for effect- 
ively ; a girt upon condition that a cer- 
tain mode of disposition be made, would 
be like any other gift or condition. (See 
Lloyd v. Lloyd, 2 Sim. (N. S.) 255, 
which was a gift of an annuity on condi- 
tion that a tomb was kept in repair.) 
Such a gift would have to be made to a 
person like an executor who alone would 
have control of the body after death 
( Williams v. Williams) to have any 
chance of being effective, and even then 
the will of the donee, and not that of the 
donor, would determine whether the body 
should be disposed of as desired or not 
for the gift would only be an inducement 
for the donee to comply with the wishes 
of the deceased ; his refusal to accept 
the terms of the gift would destroy the 
effectiveness of this attempt to secure a 
certain kind of disposition. The disposi- 
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tion asked for must of course be a legal one, 
t. e., it must not be against public policy. 

Third. — Upon the point raised by 
the third question, there is absolutely 
no authority. We must find an answer 
in the analogies furnished by the author- 
ities. Those who have the obligation of 
burying a body have the right to the cus- 
tody of it for that purpose ; now have 
they any further rights ? A post-mortem 
is for the purpose of setting aside all un- 
certainty as to the mode, of death. This 
is something that the policy of the law 
favors, and a custodian of a body, it is 
thought would be allowed to order one to 
be made. Dissection differs from a post- 
mortem ; it is an experimental operation 
for scientific purposes, beneficial as such, 
and the policy of the law is not against 
the practice. Now can a custodian of a 
body order a dissection to be made. This 
will depend on whether in so doing he 
violates his obligation to bury the body 
or oversteps in any way the rights con- 
ferred on him by law as custodian. In 
Queen v. Price, 21 Am. L. Reg. 560, at 
p. 565, Mr. Justice Stephen says, that 
the practice of anatomy is lawful, but at 
page 564 speaking of a statute making it 
lawful for executors or persons having 
lawful possession of bodies to deliver up 
the bodies for dissection, except in cer- 
tain cases, he says it is inconsistent with 
the theory that there is an absolute duty 
on persons having charge of dead bodies 
to bury them ; but it is submitted that 
the courts never have laid down that this 
obligation was anything except to ulti- 
mately dispose of the body by burial, and 
all acts antecedent to interment which do 
not violate the criminal or civil laws as 
to the rights of the custodian would 
always have been permitted. 

The mere fact that a custodian has 
rights over a body even for the purpose 
of burial leads to the conclusion that 
there is a quasi property in it. In 
Pierce v. Swan Point Cemetery, Pot- 
ter, J., after coming to the conclusion 
that there was quasi property in a body 



said : " but the person having charge of 
it cannot be said to be the owner in any 
sense whatever : he holds it as the sacred 
trust for the benefit of all who may from 
family or friendship have an interest in 
it, and we think that a court of equity 
may well regulate it as such, &c. ' ' Upon 
the theory of this case, the control of a 
custodian depends on the consent of the 
relatives of the deceased, but the only 
case which the court intimated would 
furnish ground for interference was pre- 
venting the relatives from visiting a grave 
for the purpose of testifying their respect 
to the deceased. The principle of the 
case is broad enough however to warrant 
the court's interference to prevent dissec- 
tion, and whether it be put upon the 
ground indicated in Pierce v. The Ceme- 
tery, supra, or upon the general exercise 
of a court's discretion in the matter of 
burial it is thought that the courts would 
interfere to prevent the practice of dis- 
section, by injunction, where relatives of 
the deceased near enough in blood ob- 
jected. The court in so doing would 
recognise the popular prejudice against 
the practice, on the ground that permit- 
ting the operation might injure the sensi- 
bilities of the living. 

These sensibilities would perhaps not 
be considered if it was the wish of the 
deceased that the operation was to be 
performed. This is not inconsistent 
with what has been previously said, for 
though the deceased has no absolute right 
to order the disposition of his body, his 
wishes may render the exercise of the 
custodian's discretion valid and so pre- 
vent the interference of relatives. If 
there were no relatives of a sufficiently 
near degree, the ground for invoking the 
aid of the court falls. 

Fourth. — The probable orgin of the 
common-law obligation of burial is to be 
found in the parochial system of England. 
See Pierce v. Swan Point Cemetery, supra. 
That system recognised the right of every 
parishioner to burial in the parish church 
yard. 
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The common-law obligation to bury 
does not depend on the law of expediency 
alone, l'or the obligation is not only to 
prevent a nuisance by burying the body, 
but to bury decently f. e., as the courts 
hold, with a shroud : Gilbert v. Buzzard, 
2 Hag. Con. Rep. 333 ; Queen v. Stew- 
art, supra. The law of expediency would 
sanction any form of disposition that 
secures public health, but the sentiment 
which surrounds the disposal of the dead 
demands some ceremonious form of dis- 
position. 

The case of Bogert v. Indianapolis, 
supra, is contrary to this proposition, 
for the court in holding that the bodies 
of deceased persons were property, held 
consistently that the dispositions of such 
bodies was to be regulated only by rules 
in regard to all property. The court 
said : " The relatives have the right to 
dispose of dead bodies of their deceased 
relatives as property within restrictions 
analogous to those by which the disposi- 
tion of other property is regulated. They 
cannot be permitted to create a nuisance 
by them." 

For sanitary purposes alone a body 
could be reduced to ashes by quicklime of 
acids, but that any such form could be a 
fulfilment of a religious duty, such as the 
obligation to burial was in its origin, and 
which character it is thought it still re- 
tains, is impossible. In Williams v. 
Williams, the court in speaking of the 
directions of the deceased for the crema- 
tion of his body said : The purpose named 
in the letter cannot make the gift either 
better or worse, but it was confessedly 
for cremation, and a question might arise 
whether that was legal — according to the 
law of this country. That question, 
however, I shall not decide." 

The question arose directly in Queen v. 
Price, above cited, where upon an indict- 
ment for burning the body of his child 
instead of burying it, the defendant was 
acquitted. It appeared that the prisoner 
whose child died, took the body out upon 
a vacant lot, and putting it into a cask of 



petroleum set fire to it ; a crowd col- 
lected and some one put the fire out, 
and had the father arrested and taken be- 
fore the magistrate, who committed him. 
The charge of Stephen, J., before the 
grand jury which indicted him contains 
many remarkable statements as to the 
law. In reviewing the case of Williams 
v. Williams, the judge took occasion to 
say, (page 567) : " The question arises 
in the present case in a perfectly clear 
and simple form, unembarrassed by any 
such consideration as applies to the other 
cases to which I have referred. There is 
no question here of the illegality and dis- 
honesty which marked the conduct of 
those that were described as resurrection- 
men, nor of the artifices, not indeed 
criminal, but certainly disingenuous, by 
which possession of the body was obtained 
in the case of Reg. v. Sharpe and Wil- 
liams v. Williams. Price had lawful pos- 
session of the child's body, and it was 
not only his right but his duty to dispose 
of it by burying, or in any other manner 
not in itself illegal. Hence I must con- 
sider the question, whether to burn a 
dead body instead of burying it is in 
itself an illegal act. 

" After full consideration, I am of 
opinion that a person who burns instead 
of burying a dead body does not commit 
a criminal act, unless he does it in such a 
manner as to amount to a public nuisance 
at common law. My reason for this 
opinion is, that upon the fullest examin- 
ation of the authorities, I have, as the 
preceding review of them shows, been 
unable to discover any authority for the 
proposition that it is a misdemeanor to 
burn a dead body, and in the absence of 
such authority I feel that I have no right 
to declare it to be one. 

" There are some instances no doubt 
in which courts of justice have declared 
acts to be misdemeanors, which had never 
previously been decided to be so, but I 
think it will be found that in every such 
case the act involved great public mis- 
chief or moral scandal. It is not my 
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place to offer any opinion on the compar- 
ative merits of burning and burying 
corpses, but before I could hold that it 
must be a misdemeanor to burn a dead 
body, I must be satisfied not only that 
some people, or even that many people ob- 
ject to the practice, but that it is on plain 
undeniable grounds, highly mischievous 
or grossly scandalous." 

The learned judge continued (p. 568.) 
" There are, no doubt, religious convic- 
tions and feelings connected with the 
subject which every one would wish to 
treat with respect and tenderness, and I 
suppose there is no doubt that as a mat- 
ter of historical fact, the disuse of burn- 
ing bodies was due to the force of those 
sentiments. I do not think, however, 
that it can be said, that every practice 
that startles and jars upon the religious 
sentiments of the population, is for that 
reason a misdemeanor at common law. 
The statement of such a proposition, in 
plain words, is a sufficient refutation of 
it, but nothing short of this will support 
the conclusion that to burn a dead body 
must be a misdemeanor. As to the pub- 
lic interest in the matter, burning, on one 
hand, effectually prevents the bodies of 
the dead from poisoning the living. On 
the other hand, it might, no doubt, de- 
stroy the evidence of the crime. These 
however, are matters for the legislature 
and not for me. It may be that it would 
be well for Parliament to regulate or for- 
bid the burning of bodies, but the great 
leading rule of criminal law is that noth- 
ing is a crime unless it is plainly forbid- 
den by law. This rule is no doubt 
subject to exceptions, but they are rare, 
narrow, and to be admitted with the 
greatest reluctance upon the strongest 
reasons. ' ' 

These eloquent remarks seriously im- 
peach the cases which have declared the 
existence of a common-law right to burial 
(understood in the popular sense of the 
word) and the reasoning goes far towards 
sustaining any such right on grounds of 
expediency alone. The weightiest objec- 
tion to this declaration of the law is that 



public policy is very seriously against this 
mode of disposal, as proper precautious 
to first determine the mode of death, are 
not required by positive law. By re- 
ducing a body to ashes, crime can easily 
be hidden. This did not weigh very 
seriously with the learned judge, who 
noticed the objection in the course of his 
opinion, but did not think it of sufficient 
force to condemn the practice of crema- 
tion. 

Whether cremation is lawful or not it 
is the subject of popular prejudice, just 
as dissection is, and the courts should 
therefore interfere in favor of relatives 
to forbid the act unless the deceased has 
asked for such disposal. As the ground 
on which the obligation of burial is en- 
forced is public health and public decency 
the improper disposal of a body cannot 
be the subject of any claims by relatives 
in the nature of a civil suit for damages. 

The Ohio case cited, though contrary 
to this, loses much of its strength when 
it is considered that there was no law in 
the state making such an act criminal. 
The court felt the necessity of punishing 
the misconduct. Any improper dealing 
with a body either in the mode of dis- 
posal or in any indignity put upon it 
must be an infringement of the common- 
law right to burial in order to warrant 
the interference of the law at all and then 
it is submitted that such acts would pro- 
bably be criminal. 

It may be said that assuming that 
dissections and post-mortems would be 
allowed, the common-law right to burial 
requires that the bodies of the persons 
should be buried after the dissections or 
post-mortems. Since the case of Queen v. 
Price, it is very difficult to say exactly 
what form of disposal would be illegal. 
The reasoning of the learned judge could 
have been invoked just as strongly in 
favor of a reduction to ashes by quick- 
lime as it was in that case in favor of 
petroleum. The writer can only leave 
this question in the uncertainty in which 
the cases leave it. L. V. Brioht. 

Philadelphia. 



